File No.8-07/2019-FC

File No. 8-07/2019-EC

Sub: Diversion of 115.874 ha. of forest land in favour of M/s Jaiprakash Associates Ltd. for
proposed diversion of forest land at village Kota in Tehsil Robertsganj, District
Sonbhadra for JP Super cement plant & it’s township (a unit of Jaiprakash Associates Ltd.
Sector 128, Noida) in District Sonbhadra , State Uttar Pradesh.

1. The above stated agenda item was considered in FAC meeting on 23.04.2020.
2. Observations and Decision of FAC meeting held on 23.04.2020 :
L. During deliberations on the matter the FAC observed following;

a. A meeting was held with officials of Regional Office, Lucknow, State Forest Department
and user agency in Ministry on 06.08.2019 for detailed discussion on the said proposal.

b. The observations of said meeting were communicated to the State Government of Uttar
Pradesh vide Ministry’s letter of even no. dated 28.08.2019.

C. The State Government of Uttar Pradesh vide their
letter No.565/81-2-2020-800(162) /2018 dated 04.03.2020 forwarded point-wise reply as

under:
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29.01.2018; (activities which constitutes violation of provision of Forest
(Conservation) Act, 1980 and Rules made thereof and guideline issued in this
behalf by user agency and quantum of penalty to be imposed-regarding common
guideline to be followed by FAC/REC while considering the proposal under Forest
(Conservation) Act, 1980).

3.Accordingly the ministry has decided to adopt following guidelines while
imposing penalty in various cases, on the recommendation of FAC/REC after due
deliberation in its meeting, for use of forest land for non-forestry purpose in
violation of provision of forest (Conservation) Act ,1980, Rules made their of and
guideline issued for time to time to implement FC act and Rules;

E. In cases where (forest land) has been changed to (non-forest land) in government
records; If the violation is not attributable to the user agency, no penalty should be
imposed.

.What
Action
has
been
taken
Agains
t
erring
officer
s who
has
issued
orders
for

use of
forest
land
for
non-
forestr

Y
purpo
se in

2008 5 H0 S0 0 THIRATEH {30 & Tl & MER TR I FAGIaedAfHRY fAToTST GRT 370

TR 5 1 IR & a1aT Y GAATSaRc §Y ML & R 4 bl fstfer & geres o fm i o,

TSTAE & T8 H Hlo T 0 5110 0, 778 el g1 a1 04.05.2016 I T & ger 5
ur aTR o T, fORah STgUTer o HeIaer ol GRI&id a & U&7 H SFCIaRTS I gY, &
RT 20 &Y farsTferet famam e /10 w1 0 510 0 73 et & ameerfenid-30.05.2016 & AT
5 H0 Jotl'0 THIRITEH A0 GRT afH EXcT==oT &1 URTd Ui fomarT 1T & | 0T a1 o1f
BISUINT T &g THFT ER 3 DI 37T S Frid 78 o T € 1559 31fRRep a1 Yfy 6 iR
aTfereht SNT o Traee o fomg w1 H fRfcr Tg Y it & |




File No.8-07/2019-FC

gTOSS
violati
ons of
Forest
(Cons
ervati
on)
Act,
1980;

-Whethiereres vresor e & Gaer 3 710 T 0 o0, 78 et % smearfAias 04.05.2016 3 SFFHTer

er all

Court [ TG & T GRIAT 1 b UeT HoPTeaRMaaRId g, &RT 20 &I fAsifhoRt fova S g € |
Orders e 77 0 50 o, 7 fft 3 amer i 30.05.2016

pertai o
ning BT 5 50 S0 dro THRITEH fofo GRT WL & T YFEwdicRul & Tedrd
to the

brojec O oo T & |

t has
been
compl
ied
with
or

not?

it hasie raeer & faveer STReaT 9 A SRRV < TR 3 T SR AN, FRATGR 87, HR

come

to the[SITYR & Feitg ferteror feoqult = SRTURiT e, 3feRT & w=id 304,/ 3MeR1/15 0 €O,
iﬁce frfie 28.07.2018 & FofRA & | (Pg.539-541/c).

the
presen
t
projec
t will
be
transf
erred
to M/
s Ultra
Tech
Ceme
nt Ltd.
Gtate
Gover
nment
need
to
clarify
why
the
permi
ssion




File No.8-07/2019-FC

for
divers
ion of
forest
land is
not
being
taken
in the
name
of M/
s Ultra
Tech
Ceme
nt Ltd.

d. As per the Site Inspection Report submitted by the Regional Office, MoEF&CC, Lucknow
of the proposal it was observed that some violation of section 2 of Forest (Conservation) Act,
1980 has taken place during 2007 onwards.

e. This proposal of 115.874 ha is part of 1083 ha forest land decided in favour of Department
of Forest, Uttar Pradesh by Hon'ble National Green Tribunal in MA no. 1166 of 2015, 1169 of
2015 in WP(C) No. 2020 of 1995 and MA no. 1164 of 2015 in WP 202 of 1995 and Original
Application No. 494/2015 in CWP no. 130/2011. The legal issues related with above
mentioned matter and operative portion of the order 4th May 2016 of Hon'ble NGT was also
briefed to the members of the FAC.

f. Issues pertaining to DSS analysis regarding difference in extent of area of the proposal that
the proposal is of 115.874 ha whereas area calculated through the shape/kml file is 119.68 ha,
on proposed Compensatory Afforestation site already pre planting activities are visible and
timeline of the proposal shows construction activities after 2007 also.

g. It was also observed that the answer provided by the State Government are not clear
regarding compliances of specific orders of Hon'ble NGT , action initiated against the erring
officials for violation of provisions of FCA,1980, payment of compensatory levies on
remaining forest land approximately 968 ha in extent etc.

II. Decision of FAC:

FAC after through deliberation & discussion with Nodal officer (FCA), Uttar Pradesh and
DDG (RO, Lucknow) deferred the proposal and sought following from the State
Government:

i. The detailed chronology of the events which are vital to decide the issues pertaining
to violation of FCA, 1980.

ii. Issue of violation of Forest (Conservation) Act, 1980 noted in Site Inspection Report of
the Regional Office, MoEF&CC, Lucknow.

iii. The detailed clarification on responsibility with regard to the unauthorized use of
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forest land.

iv.Details of action initiated by the State Government in compliance of the orders issued
by the Hon'ble NGT in this matter.

V. Issues pertaining to DSS analysis.
Vi.The relevant copies of the orders of Hon'ble Court with regard to present proposal.

3. The said decision of FAC has been communicated via email to State Govt.,, Uttar
Pradesh vide Ministry letter dated 18.05.2020.

4. In reference of this the State Govt., Uttar Pradesh vide its letter dated 18.06.2020 has
replied as under:
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Page ~2

Building and other infrastructure: The Cement plant exists
at the site measuring 95.070 hectare (including connecting road
to State Highway no. 5and Green belt area) which is reported to
be constructed during 2007. In addition 20.804 hectare of the
land is under township and ancillaries comprising 1326
Residential quarters, hospital, guest house, electric substation,
Play Ground, Schools and other structures. The present proposal
seeks diversion of 95.070+20.804=115.874 hectare of Forest
land, as mentioned above. Concrete Pillars have been erected
around forest land proposed for diversion. A High tension line
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passes through proposed Forest Area.
Page-5/6
Dalla Cement Complex was developed by erstwhile U.P.
ement Corporation Ltd. (UPSCCL) since the year 1972.
The complex comprises of Cement manufacturing Unit,
limestone mines, residential colony, other infrastructure
acilities etc. M/s Jaiprakash Associates Limited acquired
he assets of UPSCCL in competitive bidding under
upervision of Hon'ble High Court Judicature Allahabad.
Subsequently JP Super Cement Plant ( A Unit of
aiprakash Associates Limited) was established in the
land which was earlier in possession of UPSCCL ( In
Liquidation) and where crusher and ancillary units were
in operation.
Page ~ 8 (Point 8)
Violation of Forest (Conservation) Act, 1980:- The
exclusion of Forest land in question from purview of Section 4
and Section 20 of Indian Forest Act by State authorities and
construction of JP Super Cement plant in the year 2007 without
obtaining permission under FC Act is in violation of the
provisions of Conservation Act, 1980. Development of Township
on a forest land was done in the year 1976 i.e. prior to
enactment of Forest Conservation Act, 1980.
Though the Cement plant is not in operation but existence of
residential quarters of company’s employees and continued use
of other infrastructures “without Forest Clearance is also in
violation of FC Act. The above violations have taken place prior
to submission of application/proposal of forest diversion which
needs examination in the light of recent guidelines of the
Ministry regarding violations of FC Act issued vide Letter no.11-
42-2017(FC) dated 29.01.20109.
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behalf, by user agencies and quantum of penalty to be imposed
~ regarding common guideline to be followed by FAC/REC while
considering the proposal under FC Act 1980".
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3. Accordingly, the Ministry has decided to adopt following
guidelines while imposing penalty in various cases, on the
recommendations of FAC/REC after due deliberation in its
meeting, for use of forest land for non-forestry purposes in
violation of the provision of the Forest (Conservation) Act 1980,
Rules made thereof and guidelines issued from time to time to
implement FC

Act and Rules:

E. In cases where ‘Forest land’ has been changed to ‘non forest
land’ in government records: If the violation is not attributable
to the user agency, no penalty shall be imposed.” :
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(1) Out of total 115.874 ha area as provided by the State
Government for Compensatory Afforestation land after anaylsis
through DSS its found that 26 ha CA is falling in water bodies.
Thus an additional CA area of 26 ha may be provided.
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5. The

reply of State Government of UP regarding DSS issues has been again checked

by DSS analysis team and the observations of DSS analysis team are as under:

(i) In the additional CA land(26 ha.), only pre-planting operation such as trenching is

visible

and the same can be verified from the high resolution Google Earth satellite
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Imagery dated 12/03/2019&22/11/2017.

(if) Based on Google Earth, the canopy density of the proposed additional CA site is a
mix of Open Forest and Scrub land.

6. The directions of Hon’ble NGT in OA No. 494 of 2015 NGT order dated
04.05.2016dated 04.05.2016 is as under:

a. The orders passed by the Forest Settlement Officers for exclusion 1083.231 hectares of the
land notified under Section 4 of Indian Forest Act are declaredand void as the settlement
proceedings directed by the Supreme court was finalized several years prior to M/s. JAL
obtained right over the land and also because the Forest Settlement Officer or the Additional
District Judge has no power to exclude the said lands from the notification issued under
Section 4 which has already been finalized. The fact that no notification under Section 20 in
respect of the said land were issued by the state, as against the unambiguous direction of the
Supreme Court and the solemn assurance made to the Supreme Court by the state, and as per
the judgement on determination of the appeal the order of the Additional District Judge would
become final and is an order passed under the Forest Act, will not empower the Forest
Settlement Officer or the Additional District Judge to entertain any subsequent application in
respect of already settled lands. In view of the declaration by the Hon’ble Supreme Court in
Banwasi Seva Ashram case dated 20th November, 1986 the order of the Additional District
Judge would be final and the Government had to implement the order. The failure of the State
Government to notify the said lands as reserved forest would not enable the State Government
or the Forest Settlement Officer to exclude the very same land, when earlier it was found that
the lands cannot be excluded and the order has already become final and nobody exercised the
liberty reserved by the Supreme Court in the judgment to approach the court if directions are
necessary. Therefore, renewal of the mining lease, in favour of M/s. JAL can only be after
obtaining prior approval of Central Government as provided under Section 2 of Forest
(Conservation) Act, 1980 and that too on payment of NPV and other payments warranted
under law. In respect of 256.176 hectares which form part of the Kaimur Wildlife Sanctuary
additionally prior approval of the National Board for Wildlife and the Hon'ble Supreme Court
is necessary to renew the lease.

b. The State of U.P. shall cancel all mining leases whether fresh or renewal and all other non-
forestry activities on the areas notified under Section 4 of the forest Act for which settlement
rights have been finalized pursuant to the Judgement in Banavasi Seva Asram case dated 20th
November, 1986 and shall ensure that there is no non forest activity including mining in any
such land without the permission/approval of the Hon'ble Supreme Court.

C. The notification under Section 20 of Indian Forest Act shall be issued immediately in respect
of the lands falling in Tehsil Dudhi and Robertganj, in accordance with the findings in this
judgement modifying the one issued earlier, including all the lands for which settlement
proceedings were carried out as per the Judgement dated 20th November, 1986 and become

final.

d. The State of UP shall take appropriate action to protect and conserve the forest and prevent
any violation of the provisions of FC Act and the rules. The state shall also take appropriate
action against all the officers found liable for the failure to take action including non
publication of the notification under section 20 of the Forest Act as directed by the Supreme
Court and thereby prevented the implementation of the directions of the Supreme Court.



